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Courts to undertake to deliver charges and instructions to juries 
orally, having them at the same time taken by phonographic 
reporters. It is no reflection upon the Judiciary to say that per- 
haps there is no man in California or elsewhere, who, in the present 
unsettled state of the criminal law, is able to deliver a lengthy dis- 
sertation upon legal principles without carefully writing it out and 
thoroughly considering it, and at the same time, in a majority of 
cases, avoid errors which must result in reversals ; and I respectfully 
commend to the Legislature the enactment of a provision which 
shall require that, in all criminal cases, the instructions given on 
behalf of the prosecution shall be first written out and then filed as 
a record of the Court. In this manner only can inadvertent errors, 
which so often reverse cases of this nature, be generally avoided. 

I, take this occasion, also, to recommend to the Legislature the 
enactment of some system by which informations in criminal cases 
may be amended. The most serious objection to the old system, 
which required prosecutions in the Courts of record to be upon 
indictraents, was that the impossibility of amending the indictment 
often delayed and sometimes defeated the administration of criminal 
justice. It is an old rule that a defendant in a criminal case is enti- 
tled to insist that before he is put upon his defense he shall be prop- 
erly informed of the charge which the prosecution will undertake to 
establish against him; and any amendment which the law might 
authorize, in case where the pleading first filed is technically or oth- 
erwise insufficient, could not unjustly affect any of the rights of the 
defendant. In this manner the right of the defendant to be informed 
of the charge against him would oe fully secured, and the delays so 
often made as a consequence of the dismissal of the incomplete and 
imperfect pleadings in criminal cases, would, to a great extent, be 
avoided. To such a system I can, as at present advised, see no con- 
stitutional objection; and its adoption would certainly do much 
towards furthering the ends of justice in criminal cases. 

RAILROAD TAXES. 

The attempt by the State authorities to collect the taxes levied 
against railroads operated in more than one county of this State, 
has thus far proven to some extent ineffectual. It is to be regretted 
that all of the departments of the State and several counties have 
not conceived it to be their duty to work together in furtherance of 
this object. There have been many cases, both in the State and Fed- 
eral Courts, involving the legality of these taxes and of the assess- 
ments made by the State Board of Equalization against the several 
railroad companies, since the adoption of the New Constitution. 
The labors of this office have been greatly increased by the obstruc- 
tions thrown in the way of the collection of these taxes by some of 
the local officers, and the number of cases involving these assess- 
ments of taxes has been increased by illegal attempts made by local 
authorities to compromise, and thus practically reduce the assess- 
ments levied by the State Board. 

It will be remembered that some time in the year 1881, the Board 
of Supervisors of Sacramento County undertook directly to reduce 
the assessment levied against the Central Pacific Railroad Company 
by the State Board of Equalization; that a writ of certiorari was 
thereafter issued by the Supreme Court, upon which the validity of 
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the order of the Board of Supervisors and the jurisdiction of the 
Board to make that order was determined. It was in that case held 
by the Supreme Court of the State, that the Board of Supervisors of 
the county had no power to interfere with the assessment levied by 
the State Board of Equalization; that the power conferred by the 
Constitution on the State Board of Equalization, was an exclusive 
power, and that when an assessment was made by the State Board in 
pursuance of the powers thus conferred upon it, that assessment was 
not subject to interference by any other Board or tribunal. This 
decision resulted necessarily from the nature of the system which it 
was sought by the Constitution to create. The intent of the Consti- 
tution was to create a system by which railroads should be assessed' 
as railroads, and that their values should be determined with refer- 
ence to the uses to which they might be put; that they should be 
assessed each in its entirety, and not in sections. The wisdom of this 
system is evident, when we consider the inutility of portions of the 
entire railroad when disconnected from the balance oi the road, and 
when also we consider the fact that whatever may be the material. of 
which different portions of the road is constructed, and whatever 
may be the nature of the soil over which it may be constructed, each 
mile of the road is as valuable as each other mile of the road, because 
each contributes to the consummation of the general enterprise, and the 
makine of the general and entire profits of the road. Any interfer- 
ence, therefore, by a local Board within its jurisdiction, which 
would result in reducing or increasing the assessment upon part of 
the road, without making a corresponding reduction or increase upon 
the balance of the road, would interfere with the system of uniform- 
ity which was intended to be created by the Constitution. 

The decision to which reference has just been made ought to have 
been sufficient to admonish local Boards against any further attempt 
at the exercise of powers which the highest tribunal in the State 
had said rested exclusively in the hands of the State Board. But 
it will be remembered that when it was learned that local Boards 
eould not, by direct proceedings^ucceed in setting aside the determi- 
nations of the State Board of Equalization, an attempt was made 
by the same Board of Supervisors to accomplish the same result by 
indirection. A compromise, through the instrumentality of the 
Board of Supervisors of Sacramento County, was sought by the Cen- 
tral Pacific Railroad Company. Before attempting the compromise 
my views upon the subject were sought by those, who were interested 
in procuring the compromise, and I was asked whether or not, in case 
such compromise was effected, I would deem it my duty to interpose on 
behalf of the State and prevent its execution. I distinctly informed 
the parties that such a compromise would be illegal, and that in my 
ludgment, if the State Board of Equalization had the authority to 
levy the assessments, no other power in the State could interfere 
with that assessment after it haa been made. It was subsequently 
learned that it was the intention of the Board of Supervisors of 
Sacramento County to make the compromise ; but before that com- 
promise had been consummated, objections were interposed on behalf 
of the State, and the authority of the local Board was challenged. 
Notwithstanding these objections, however, under the advise of the 
learned District Attorney of Sacramento County, the compromise 
was made and the money paid into the County Treasury, and judg- 
ment was thereupon entered in favor of the County of Sacramento 
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for the amount agreed upon between the Central Pacific Railroad 
Company and the Board of Supervisors, which amount was about 
sixty per cent of the tax levied. A motion was thereupon made by 
me on behalf of the State for an order setting aside the judgment 
thus entered, as having been entered in pursuance of the illegal 
compromise ; and as will be remembered, the Superior Judge held 
that the Attorney-General had no authority to interfere in such mat- 
ters, but upon appeal to the Supreme Court, the judgment of the 
Superior Court was overruled, and the opinion of this office fully 
sustained. 

Several other counties have undertaken to make compromises of 
the same nature, and in each instance motions have been prepared 
with a view of obtaining an order vacating the judgments rendered 
in pursuance thereof. To the ordinary mmd it would seem that the 
decisions to which reference has been made ought to be sufficient to 
prevent other Boards and officers of the counties from undertaking 
a thing which has thus been decided to be illegal, but I have been 
informed that since the decision of the case of Sacramento County 
against the Central Pacific Railroad Company, other Boards of Super- 
visors have signified to the District Attorney their willingness to 
have judgments of the same character entered in behalf of their 
several counties. Whether this is true or not is not officially known 
to me, but if it is true it is an eflfbrt at a flagrant violation of official 
duty that deserves more than censure. Men in official positions 
ought to understand that their powers are measured by the law, and 
that they have no right to undertake that which the law denounces 
as illegal ; and I would respectfully suggest to the Legislature that 
such violations of official duty should be made a felony by law. In 
this manner, and in this only, can men, whose natural bent of mind 
is to violate legal principles, who are unfortunately elected to small 
but important local offices, be prevented from bartering away the 
people's rights. There is more in the objection to such compromises 
than in the mere illegality of the thing. 

The question as to whether a sovereign should ever compromise 
with its subjects is a matter of State policy, upon which but one 
decision can be rendered. The State is never so nearly bankrupt as 
that it may be compelled to allow its subjects to dictate to it, nor is 
it ever so unjust as that it will resort to the levying of illegal charges 
for the purpose of forcing compromises from its subjects. The levy- 
ing of an illegal charge as the instrument with which to wring an 
illegal payment from its subjects, would bear a close resemblance to 
blackmail, a thing which no sovereign can ever afford to resort to. 
And besides this tne effect of such a compromise is to confess a doubt 
as to the validity of our own fundamental law in a respect which is 
of the most vital importance to the people, and to permit the parties 
assessed in such cases practically to assess themselves. 

If there be any doubt as to the validity of those provisions of our 
Constitution which authorize such assessments to be made, it is 
better that we should suffer the temporary inconvenience resulting 
from a litigation of that subject, than that the State should surren- 
der to the taxpayer. It is better that we should know whether our 
Constitution is valid or invalid ; and to that end should test the 
question, even at the risk of losing the whole of the taxes for a few 
years. If our Constitution is in conflict with the Constitution of the 
United States, it is of the greatest importance that we should learn 
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that such is true at the earliest practical moment, in order that we 
may make one that will stand the test of judicial scrutiny. Compro- 
mises at this time would necessitate compromises in the coming 
years, and would create a precedent upon which Boards and officers 
might base the same kind of conduct in the future. When it is con- 
ceded that these Companies, or that these Boards, may compromise 
the taxes due the State, the entire system of taxation, as created by 
the Constitution, is uprooted. The theory upon which the Govern- 
ment raises its taxes is such that an interference with a part to some 
extent destroys the whole. The Legislature fixes the amount of the 
taxes necessary to run the State Government ; the State Board of 
Equalization, after the assessment has been levied by the several 
assessing officers, determines the rate of taxation necessary to raise 
the amount of money for the use of the State during the coming 
year. Any reduction of any assessment after the rate of taxation 
has been fixed by competent authority, or any reduction of any indi- 
vidual tax after that rate has been fixed, necessarily reduces the 
amount of money raised during that fiscal year, and therefore leaves 
the State with a deficiency in the amount of money necessary to 
carry on the afikirs of the Government. Aside from this, when it is 
conceded that these Boards have power to reduce assessments, what 
a vast field is opened up to bribery and corruption. The power to 
compromise the taxes levied by the State Board would necessarily 
carry with it the power to compromise the taxes levied by the County 
Assessors. Under such circumstances each man of wealth might 
appeal to local Boards, and ask them to reduce the amount of his 
taxes, and each corporation might do the same thing; and if that 
were true, a corrupt man in a populous county, acting as a member 
of the Board of Supervisors, could make himself independently 
wealthy by selling* himself to those who desired a reduction of their 
taxes. 

It is for this reason that these powers were finally vested in some 
tribunals to make the assessments in such manner as that they are 
not the subject of interference by any power or authority. This rule 
has been carried so far as that even judicial tribunals are not per- 
mitted to inquire into the justice of assessments levied by competent 
authority, except in cases of fraud, because, as said before, the amount 
of revenue being first fixed by the Act of the Legislature, the assess- 
ment of the taxable property being next made by the assessing offi- 
cers, and the rate of taxation then being calculated with reference to 
the amount of taxes necessary to be raised, and the amount of taxa- 
ble property as fixed by the assessing officers, any interference with 
the valuation, or the amount of tax levied upon any particular piece 
of property, would necessarily result in a failure to collect the amount 
which the Legislature determined was necessary for the support of 
the Governmejit. These considerations, as before suggested, render 
it manifestly necessary that stringent legislative provisions should 
be made for the prevention of such compromises. 

There are now two cases involving these taxes in the Supreme 
Court of the United States. They are not test cases in the sense that 
their determination will necessarily determine the other tax cases 
now pending in the Circuit and other Courts, but they are cases which, 
in my judgment, involve the whole question as to the validity of the 
State Constitution. It is alleged by the railroad company that our 
Constitution is invalid for two reasons : 
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First — Because it fails to provide due process of law in cases of 
assessment of railroads operated in more than one county in the 
State. 

Second — Because it denies to railroad and other auasi-public cor- 
porations an equal protection of the law. The determination of 
either of these questions against the State, in the cases now pending 
in the United States Supreme Court, would possibly render necessary 
an amendment to the Constitution of California. 

A long and very thorough consideration of the questions involved 
in those cases has brought me to the conclusion that if the Constitu- 
tion of California is properly construed, the first point does not arise 
under it at all, and the second point is clearly not well founded. 
These provisions of the Constitution of California have been deter- 
mined to be self-executing, and hence the State Board may act and 
exercise all its powers without legislation, and may, itself, in the 
absence of legislation, provide the machinery for the exercise of those 
powers. Section 9 of Article 13 of the Constitution provides that 
" such State and County Boards of Equalization are hereby author- 
ized and empowered, under such rules of notice as the County 
Boards may prescribe as to the county assessments, and under 
such rules, of notice as the State Board may prescribe as to 
the action of the State Board, to increase or lower the entire 
assessment roll, or any assessment contained therein, so as to 
equalize the assessment of the property contained in siaid assess- 
ment roll, and make the assessment conform to the true value, in 
money, of the property contained in said roll." From a reading of 
that section it is apparent that it was the object of the framers of the 
Constitution to provide a means by which all parties should have an 
opportunity to be heard. The language of the section is general, and 
gives the Board power to raise or lower the entire assessment roll, 
or any assessment contained therein. This language necessarily 
includes all kinds of possible assessments that may be made by any 
authority under that cnapter of the Constitution. It will be observed 
that no exception to the general rule thus provided by the Constitu- 
tion is made by express language, and it would be a strange construc- 
tion of an instrument of that kind which would, first, by implication, 
construe into it an exception which is not made by its language, and 
then hold the instrument invalid on account of that exception. 

The Constitution, therefore, should be so construed as to give all 
parties a right to be heard, and a right to a reduction of their assess- 
ments, in case such a reduction would be just, and by that means, to 
relieve the cases of the first constitutional question raised by the 
railroad company. This construction of the Constitution is sustained 
by the general rules of law. It is a rule founded in the first princi- 
ples of natural justice, that the State will not arbitrarily impose 
burdens upon the property of a, citizen, or of any person within its 
limits, but that it will give every person an opportunity to be heard 
in some form; and this provision of the Constitution, recognizing 
this general principle, has provided for the said Boards of Equaliza- 
tion, before which taxpayers may be heard as to the justice of assess- 
ments levied upon their property, and has thereby, in general 
language, recognized the right of every person and corporation, 
without exception or discrimination, to appear before those Boards, 
or some of them, and have the assessment upon his or its property 
equitably and properly equalized. The power to equalize, as con- 
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ferred by Section 9 of Article 13 of the Constitution, is full and 
ample, and covers all kinds and classes of property and persons. 
After providing for the organization of the several Boards of Equal- 
ization, it will be seen that that section proceeds to give to those 
several Boards the power to raise or lower the entire assessment roll, 
or any assessment contained therein. How could language be made 
more comprehensive? And by what means can the intent of the 
framers of the Constitution claimed bv the railroad companies, be 
drawn from that language? Under this general power thus con-, 
ferred, the idea of the existence of an assessment in any form, with- 
out the power in some form, and by one of the tribunals mentioned 
by the Constitution to equalize it, is, to my mind, utterly incon- 
ceivable. 

The provisions of the State Constitution above referred to were 
intended to secure a forum before which all persons and all cor- 
porations should have an absolute right to be heard ; and any rule, 
whether it found its origin in legislative enactment or judicial con- 
struction, which would deny to any person or corporation this right 
to be heard, would be in conflict with the spirit and declared intent 
of that instrument. The notice necessary to constitute due ^process 
of law is found in the provisions of our Code, which fix a time 
for a sitting of the State Board of Equalization, at which time all 

fersons feeling aggrieved may appeal to that Board for proper relief, 
f my construction of this provision of the Constitution be correct, 
it follows, therefore, that there is a forum before which the railroad 
companies have an absolute right to be heard, and an opportunity to 
be heard; these constitute due process of law within the meaning of 
the Fourteenth Amendment to the Constitution of the United States, 
as those terms have been construed and interpreted by the highest 
tribunals in the land. 

But if my construction of this provision of the Constitution be 
incorrect, may we not meet the question by legislation rather than 
by constitutional amendment? 

Section 10 of Article 13 of the Constitution of California con- 
fers upon the State Board of Equalization the power to assess the 
franchise, roadway, roadbed, rails, and rolling stock of all Railroads 
operated in more than one county in this State, at their actual value, 
and to apportion the said assessment to the counties, cities and 
counties, towns, townships, and districts in which such railroads are 
located, in proportion to the number of miles of railway laid in such 
counties, cities and counties, cities, towns, townships, and districts. 
It will be observed that the Constitution thus confers upon the 
Board the jurisdiction and power to make the assessment, and is in 
itself a law which will enable the Board, in the absence of legisla- 
tion to levy the assessment and, in the manner which it may deter- 
mine, finally fix the valuation of that kind of property; but the 
Constitution does not determine when the final valuation shall be 
fixed ; what notice, if any, shall be given to the railroad companies ; 
what evidence shall be heard as to the valuation of property; nor the 
time when the Board shall sit for the {)urpose of finally determining 
the question of valuation. This provision, like many other provis- 
ions of the Constitution in relation to tribunals exercising judicial 
or quasi-judicial functions, simply confers the jurisdiction and power 
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without undertaking to determine the details to be pursued by the 
Board in the exercise of the power. 

It will be observed also tnat the Constitution does not provide 
whether the assessment shall be final as first fixed by the Board, or 
whether in the determination of the value the Board may first fix 
it and then grant a rehearing and hear evidence from the parties as 
to the justice of the assessment as first made; nor does it determine 
any of the processes or methods that shall be resorted to by the 
Board, in order to the exercise of the powers and jurisdiction con- 
ferred by this provision of the Constitution. Such matters are the 
subject of legislative regulation. As the Legislature may determine 
what kind of summons, the method of service, the time within 
which answers may be filed, the method of moving for new trials, 
and rehearings before Courts of record exercising constitutional juris- 
diction, so the Legislature, in regulating the method of the exercise 
of the powers conferred upon the State Board of Equalization, may 
provide for notice, the form of notice to be served upon railroad 
companies, and the time within which they may answer, the method 
in which hearings and rehearings may be had, and all the other 
machinery usually exercised by Courts and Boards in the exercise 
of their judicial powers under similar provisions of the Constitu- 
tion. In other words, the Legislature may provide, if it sees fit, 
that before these assessments are finally made the State Board of 
Equalization, sitting as such, shall notify the owners of the several 
railroads to appear and be heard as to the amount of the assessment 
to be levied against their property. If this question, in the present 
unsettled condition of the legislation and laws of this State, should 
be determined against the State and in favor of the Railroad Com- 
pany, by the Supreme Court of the United States, I would respect- 
fully suggest to the Legislature the passage of laws which would 
entitle the owners of railroads, like the owners of other property, to 
a notice and an opportunity to be heard, in order that the defects in 
the system, if possible, may be cured by legislation, without a resort 
to the expense necessary to the adoption of an amendment to the 
Constitution. 

The other question is one of less difficulty. Section 4 of Article 
13 of the Constitution of California, provides that **a mortgage, 
deed of trust, contract, or other obligation, by which a debt is secured, 
shall, for the purposes of assessment and taxation, be deemed and 
treated as an interest in the property affected thereby. Except as to 
railroad and other quasi-public corporations, in case of debts so 
secured, the value of the property aff'ected by such mortgage, deed of 
trust, contract, or obligation, less the value of such security, shall be 
assessed and taxed to the owner of the property, and the value of 
such security shall be assessed and taxed to the owner thei^eof, in 
the county, city, or district in which the property affected thereby is 
situate." It is claimed by the railroad people, that the effect of this 
provision of the State Constitution, is to deny to railroad and other 
quasi-public corporations an equal protection of the law, and in the 
discussion of this question it has been assumed, to some extent, that 
this provision authorizes deductions of mortgaged debts from the 
valuation of the property upon which the mortgages were given. A 
reading of the section, however, will demonstrate that no such con- 
struction can properly be given to that provision of the Constitution ; 
it simply purports to fix a new rule as to the ownership of property - 
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for the purposes of taxation, to tax the property at its actual value, 
and to apportion those taxes among the several owners of it. The 
right to apportion its taxes among its citizens is one of the sovereign 
rights of the State. A right to make exemptions is involved in the 
right to apportion taxes, and must be understood to exist wherever 
it is not forbidden. The right is supposed to be exercised on reasons 
of State policy, and presumptively such exemptions contribute to the 
general public benent. It was never the intention of the Fourteenth 
Amendment to the Constitution of the United States, to interfere 
with State power in the exercise of the right of taxation. The his- 
tory connected with that amendment, so familiar to all who have 
lived in the United States during the last twenty-five years, embrac- 
ing a vast and destructive war over a question much discussed during 
the earlier history of the United States, furnishes the true key to the 
construction of the Fourteenth Amendment to the Constitution of 
the United States. 

Just after the adoption of that amendment, the United States Su- 
preme Court took occasion to say, that it was doubtful whether a case 
would ever be found in which that amendment to the Constitution 
of the United States would be held to be applicable to any person 
excepting the colored race. The amendment was drafted and adopted 
in view of the fact that a race of people had been relieved from slavery, 
and were compelled to live as the neighbors of their old masters and 
those who had been accustomed to control them absolutely. The 
necessity at that time for the adoption of this amendment was due 
largely to the fact, that in the States where slavery existed, the senti- 
ments of the people were not in accord with the policy of the General 
Government in the making of the emancipation proclamation. Rights 
at that time were denied to the emancipated citizens of the several 
Southern States which were essential to the enjoyment of the liberty 
which the Federal Government had so recently conferred upon them. 
The exercise of the right of suffrage was interfered with to such an 
extent as that Federal interference at one time became necessary. 
The right to trials in Courts of justice before juries of their peers was 
scarcely awarded to the emancipated citizens;* and in view of these 
things, and for the purpose of consummating the scheme adopted by 
the Government during the administration of Lincoln, this amend- 
ment to the Constitution of the United States was drafted and adopted, 
and at that time was understood to have reference purely and solely 
to the civil liberties and civil rights of the citizens. At that time, 
no one dreamed that that amendment would ever be construed to 
interfere with the taxing power of the States, or to control the States 
in the management of corporations created by them. In one of the 
first cases in which this provision received a construction at the 
hands of the Supreme Court of the United States, after holding that 
it was not the intention of the Fourteenth Amendment to transfer 
the security and protection of all the civil rights heretofore univer- 
sally conceded to the States, from the States to the Federal Govern- 
ment, that Court proceeds to say : " Such a construction, followed by 
the reversal of the judgments of the Supreme Court of Louisiana in 
these cases, would constitute this Court a perpetual censor upon all 
legislation of the States on the civil rights of tneir own citizens, with 
authority to nullify such as it did not approve as consistent with 
those rights as they existed at the time of the adoption of this amend- 
ment. The argument, we admit, is not always the most conclusive 
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which is drawn from the consequences urged against the adoption 
of a particular construction of an instrument. But when, as in the 
case before us, these consequences are so serious, so far reaching and 
pervading, so great a departure from the structure and spirit of our 
institutions ; when the eflFect is to fetter and degrade the State Gov- 
ernments by subjecting them to the control of Congress, in the 
exercise of powers heretofore universally conceded to them of the 
most ordinary and fundamental character; when, in fact, it radi- 
cally changes the whole theory of the relations of the States and 
Federal Government to each other, and of both these Governments to 
the people, the argument has a force that is irresistible, in the ab- 
sence of language which expresses such a purpose too clearly to 
admit of doubt. We are convinced that no such results were 
intended by the Congress which proposed these amendments, nor 
by the Legislature of the States which ratified them." 

In view, therefore, of the settled construction of the latter clause of 
the Fourteenth Amendment to the Constitution of the United States, 
it is fair to assume that the Supreme Court of the United States will 
hold that this provision of the Fourteenth Amendment to the Con- 
stitution of the United States was never intended to limit the State 
in the exercise of its taxing powers, and certainly was never intended 
to limit the State in the exercise of its legislative powers over cor- 
porations created by itself. If, however, it should be held by the 
Supreme Court of the United States that Section 4 of Article 13 of 
the Constitution of California is in conflict with the latter provision 
of the Fourteenth Amendment to the Constitution of the United 
States, the result would be that the system of taxation in this State, 
as adopted in the new Constitution, would be absolutely defeated. 
A careful reading of Section 4 of Article 13 renders it absolutely cer- 
tain that the object of the framers of the Constitution was to subject 
all property within the State to taxation. And this result follows, 
so far as land upon which mortgages exist and in which the Govern- 
ment of the United States has no interest, is concerned, but it is 
claimed by the Central Pacific Railroad Company that the Govern- 
ment of the United States holds a mortgage upon its road ; that 
mortgage, of course, is not taxable, and cannot be made taxable by 
State legislation. If, therefore, as the result of the method of appor- 
tionment as established by Section 4 of Article 13, the Central 
Pacific Railroad Company is absolutely entitled to a deduction of 
the mortgage held by the Government of the United States, the 
result is tnat the property of that road, to the extent of that mort- 
gage, will not be subject to taxation at all, and hence all the property 
in the State will not be the subject of taxation. 

Such result would work manifest inequality and injustice as 
against other taxpayers, and hence, if such a rule should be adopted, 
some change ought to be had, either by constitutional amendment 
or by legislation, which will keep up and maintain the system of 
equality, which it was the intention of the Constitution makers to 
create. This might necessitate an entire change in our system of 
apportioning taxes. I confidently believe that the opinions of the 
Circuit Judges will be overruled by the Supreme Court of the United 
States before the time for the adjournment of the next Legislature 
shall have arrived; and if this should prove to be true, but little 
legislation .upon this important subject would be necessary. 

As a part of the plan adopted by the railroad companies to prevent 
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the collection of taxes assessed against them by the State Board of 
Equalization for the year 1881, temporary injunctions were obtained 
from the Superior Court of the City and County of San Francisco, 
restraining the Tax Collectors of the several counties of the State 
from selling the railroad property for the payment of the delinquent 
taxes in the manner provided by the general laws of the State, and 
by such temporary injunctions the Tax Collectors were prevented 
from making a sale of such property, and the collection of taxes 
owing by the railroad companies effectually prevented, except by the 
prosecutions of suits for the recovery thereof. 

In my opinion the taxpayer should never be permitted to litigate 
with the State as to the legality of a tax, until he has first paid the 
same to the proper authorities. If such payments were required the 

Eublic treasury would at all times contain the amounts estimated to 
e necessary for the support of the Government. I therefore respect- 
. fully recommend to the Legislature the enactment of a law similar 
to Section 3224 of the Revised Statutes of the United States, which 
provides that " no suit for the purpose of restraining the assessment 
or collection of any tax shall be maintained in any Court f and also, 
providing that before the validity of a tax can be in anywise ques- 
tioned the tax shall be first paid to the proper authorities, and that 
then, if it is claimed that such tax is invalid, an action may be 
brought to recover back the amount so paid — in which action the 
validity or invalidity of the tax can be determined, and the rights 
of the taxpayer and of the State fully protected. 

The passage of such a law will, in a measure, avoid the vexatious 
delays which have heretofore attended the collection of the public 
revenue. 

ACT TO PROMOTB DRAINAGE. 

I desire also to call your attention to the fact, that under the Act to 
promote drainage, large expenditures were made by the officers 
appointed by you, who were acting under the belief (it is to be 
assumed) that that Act of the Legislature was without constitutional 
objection. Whether the officers themselves, and those who were 
mainly instrumental in promoting the scheme, acted in good faith 
in the matter, however, is not a question of much importance to the 
subject contained in this report. There were, however, a great num- 
ber of men whose only connection with the scheme was their employ- 
ment by the officers appointed by you, and their labor, and the mate- 
rial which they furnisned under that employment, to be used towards 
the construction of the dams mentioned m the Act. These men were 
farmers, merchants, and laborers, and I presume there is no doubt 
that they, and each of them, acted in good faith, under the belief that 
the employment thus had, under what purported to be an Act of the 
Legislature, was made by competent authority. During my term of 
office, and since that Act has been declared to be unconstitutional, it 
has come to my knowledge that many of those men have lost large 
sums of money because of their faith in the ability and willingness 
of the State to pay for the labor which they thus performed and the 
materials which they have thus furnished. Some of them have 
been entirely and utterly impoverished, and it can hardly be a sub- 
ject of surprise that these men have been clamorous for their pay, 
and that some of them have gone so far as to ask officials to make 
promises of violations of duty in their interest. In view ofthe fact 
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that these men acted in good faith, and performed faithfully the 
duties which they agreed to perform, it ought to be hoped that, in 
justice to them, the State might find some means of remunerating 
them for their services and compensating them for their materials. 
Even though an Act of the Legislature, under which labor has been 
performed for the State, may be declared unconstitutional upon 
technical grounds, still the State ought to be willing to remunerate 
those who have acted in good faith, and expended their time and 
money for it. 

But it seems that Section 32 of Article 4 of the Constitution, «c 
industriay prohibits what in the past have been known as " relief 
bills." That section provides that "the Legislature shall have no 
power to authorize the payment of any claim hereafter created 
against the State, or any county or municipality of the State, under 
any agreement or contract made without express authority of law • 
and all such unauthorized agreements or contracts shall be null 
and void." The object of this provision of the Constitution is self- 
evident. An Act of the Legislature which is in conflict with the 
Constitution, is absolutely void under our system, and is not law. 
It has become the settled doctrine that whenever the legislative 
department transcends its constitutional powers, its act is void, and 
its enactment is not law. It would seem to follow, as the result of 
this doctrine, that these contracts were made " without express 
authority of law," and that therefore the Legislature has no power to 
authorize the payment of any claim created against the State by such 
contracts. Under this Act of the Legislature a great deal of money- 
has been paid out, and, as established in the case of the People v. 
Chapman, involving the right of the State to recover back money 
illegally taken by the State Prison Directors, the money which has 
been paid out under this Act of the Legislature is recoverable. It 
has been my intention to prosecute actions for the recovery of this 
money, but the great volume of my official duties during the past 
year has denied me the time necessary to the trial of those actions 
m case they were brought. In justice to those who performed the 
labor and furnished the materials aforesaid, I think the State 
ought, if possible, to wait until the meeting of the Legislature and 
allow those people to undertake to get such legislation as will enable 
them to majce as complete a defense as possible ; but I am of the 
opinion that any legislation which they may obtain upon this sub- 
ject will utterly fail to strengthen their defense. I commend to my 
successor the consideration of this question, with the statement 
that, if I had been reelected, I should have considered it my duty to 
commence and prosecute those actions to final judgment. The time, 
however, which under ordinary circumstances, I might now devote 
to such actions, will be necessarily consumed in the preparation for 
the argument of the railroad tax cases at Washington. I regret 
exceedingly that the approaching close of my term of office is too 
near to permit me to settle this as well as many other important 
questions that properly address themselves to this office. 

THE STATE PRISON DIRECTORS. 

The legislation of this State in relation to the expenses of the 
Directors of the State Prison is manifestly unconstitutional, and has 
been so declared by the Supreme Court in the case of the People v. 
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Chapman^ to which reference has already been made. That legisla- 
tion in effect provides a salary and fees for those officers, while Sec-' 
tion 4 of Article 10 of the Constitution provides that they shall 
receive ** no compensation other than reasonable traveling and other 
expenses incurred while engaged in the performance of official duties, 
to DC audited as the Legislature may direct." These expenses, it will 
be observed, are allowed by the Constitution itself,,and all that is left 
to be done by the Legislature is to provide a method of auditing 
them. The provision is too plain to admit of more than one con- 
struction, and!^ it is to be regretted that the Legislature, at its last 
session, so completely misconceived the meaning of its language. 
The result of this misconception has been to deny to those officers 
even the expenses which tne Constitution itself provides for, and 
has necessitated an expensive litigation necessary to the determina- 
tion of the constitutional questions involved. Why the framers of 
the Constitution should have required the performance of duties by 
these officers without any compensation other than traveling and 
other expenses, is hard to conceive, because it can hardly be expected 
of any officer that he will perform important public duties without 
some corresponding remuneration. I would recommend to the Leg- 
islature about to meet the passage of a law directing the method in 
which these expenses shall be audited, and I think a constitutional 
amendment providing for reasonable compensation to these officers 
would not be out of place. The duties which they perform are of a 
nature as important as those* performed by any other department of 
the State Government, requiring not only the exercise of capacity, 
but the expenditure of time and money. And it cannot be expected 
in the future that men of sufficient capacity can be found to perform 
these duties properly without a compensation adequate to the labor 
to be performed. 

SALARIES. 

As has been before stated in this report, the labor of some depart- 
ments of the State — under the new Constitution — has been greatly 
increased. An examination of the records of this office will show 
that during the three years of my incumbency opinions have been 
given covering over twelve hundred pages of ordinary letter book. 
This is greatly in excess of all of the work of the same kind per- 
formed in the office prior to my incumbency of which there is any 
evidence in the office. The records of this office also show that two 
hundred and sixty-four criminal cases have come into this office, and 
have been tried, since the first Monday in January, 1880; and, also, 
that sixty civil cases have been brouebt in the name of the people, and 
some of them have been tried and determined. The vast amount of 
labor is such, both in importance and amount, as that the salary 
provided by the Constitution is entirely inadequate to the labor to 
be performed. No person — unless he is a first class lawyer — can 
perform that labor and do it well. The amount of salary paid to 
the Attorney-General is not much in excess of that paid to the 
ordinary District Attorney ; and while it is a matter of no personal 
interest to myself, I suggest that an increase of the salary of the 
Attorney-General should be had immediately. In this manner only 
can first class talent be secured ; the office being one requiring the 

Eerformance of duties as important as any other that are required to 
e performed by any department of the State Government. The 
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State ought to be willing and able to pay for those services in such 
manner as that the incumbent will oe justified in devoting his 
whole time to the duties of his office. This can only be done by an 
amendment to the Constitution. 
I have the honor to be, very respectfully, your obedient servant, 

A. L. HART, 

Attorney-Gen eral. 
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July H, 1880— Application for leave 
to sue in name of People denied. 
See Letter Book, p. 


►.<S.2.2-p,t£ ^.2 
PQ 


By complaint to oust De- 
fendant from the o^ice 
of Police Com miai^i oner 
of the City and County 
of San Francisco. 


By complaint to restrain 
the Defendant, ila 
agents, etc., from laying 
down, constructing, or 
maintaining a street 
railroad upon a certain 
part of Montgomery 
Avenue, San Francisco, 


By complaint to deprive 
Defendant, a corpora- 
tion, of its franchise snd 
privilege of running a 
certain railroad in Santa 
Cruz County. 
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The People, etc., 
1. F. Mason va. 
The South Pa- 
cific Coast Rail- 
Toad Company. 
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July 20, 1880— Application for leave 
to sue in the name of the People 
filed July 29. Granted. 


August 28, 1880— Application for leave 
to sue in name of People, filed Sep- 
tember 26, 1880. Granted. Critten- 
den Thornton, Attorney for Relators. 


November 17, 1880— Petition of W. 
M.Pierson, for leave to sue, etc., 
filed and November 18,leave granted. 


December 18, 1880— Petition for leave 
to sue in name of People filed and 
granted. Relator's bond, $3,000. C. 
A. Tuttle, for Relator. 


Character 

of Mode of Prosecution. 
Action. 


By complaint to obtain a 
decree forbidding the 
Defendants from letting 
skilled convict labor to 
private persons at the 
State Prison. 


By complaint to obtain a 
decree that Defendants 
are not entitled to the 
office of Director of the 
St. Lawrence Mining 
Company, a corporation. 


By complaint in nature 
of a quo warranto, to try 
the validity of the in- 
corporation of the cor- 
poration known as " La 
Societe d*Eparques, et 
de Prevoyance Mutu- 
elle." 


By complaint against 
Defendant for main- 
taining a nuisance in a 
public highway in 
Placer County. 


Civil. 


Civil. 




5 


Ill 

PI 


Superior Court, 
City and 
County of San 
Francisco. 


Superior Court, 
Cfi ty and 
County of San 
Francisco. 


Superior Court, 
City and 
County of San 
Francisco. 
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The People, etc., 
ex rel. Calvin 
Ewing vs. The 
Board of State 
Prison Directors 
etal. * 


The People, etc., 
ex rel. Edward 
Probert et al., 
vs. L. L. Robin- 
son et al. 


The People of the 
State of Califor- 
nia vs. T. Perrin 
et al. 


The People, etc., 
ex rel. Chas. Rice 
VB. The Orion 
Mining Co. 
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January 13, 1 882—0 rder af 
firmed by Department One. 
Petition for hearing in bank 
filed and denied. Writ of 
Error to Supreme Court U. 
S., by Morrison, C. J. 
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September 30, 1881 — Petition filed, 
and writ issued returnable October 
15, 1881. 


October 1, 1881— Petition filed and 
hearing fixed for October 4, 1881. 

October i, 1881 — ^Cauae argued orally. 
October 6 — Petitioners' brief filed. 
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By Petition for a writ of 
review, and to have 
annulled the assessment 
of Petitioners* railroad 
for 1881. 


-4» " -a a o c W -2 "^ L. 


P iua « C P CO 
4S si P a 


a> E a^ a Q 
c t^ a fl .S 

S^E apH 
o ofl 1- > .STi 

1 ^^>s^§ 

P4 


1 


1^ 


'? 
3 




Original Pro- 
ceeding in 
the Supreme 
Court. 
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The San Francisco 
and North Pacific 
Railroad Compa- 
ny, Petitioners, 
vs. The State 
Board of Equal- 
ization, Respond- 
ent. 
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Dec. 16, 1881— Leave to sue in the 
name of the People granted by At- 
torney-General. Bond approved and 
filed. E. J. McCutchin, attorney 
for Relator. 
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By complaint to deter- 
mine the title of De- 
fendant to the office of 
Fire Commissioner, of 
the City and County of 
San Francisco. 


By complaint lo deter- 
mine the title of De- 
fendant to the office of 
Fire Commisaioner of 
the City and County of 
San Francisco. 


By complaint to deter- 
mine Befendant^a right 
to exercise the office of 
Justice of the Peace of 
Sacramento City. TV. 
A. Anderson, Petition- 
er's attyorney. 
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Superior Court, 
City and 
County of San 
Francisco. 


Superior Court, 
cfity and 
Counter of San 
Francisco. 


Superior Court, 
Sacramento 
County. 


Superior Court, 
f Marin 
County. 


Superior Court, 
of the City 
and County of 
San Fran- 
cisco. 


The People, etc., 
ex rel. B. F. Da- 
vis vs. F. C. Seibe. 


The People, etc., 
ex. rel. John A. 
Smith vs. John 
Mason. 


The People, etc., 
ex rel. John Q. 
Brown vs. Thos. 
W. Gilmer. 


The People, etc., 
ex rel. D. P. Bel- 
knap vs. H. B. 
Piatt. 


)The People, etc., 
ex rel. William 
H. Knight, vs. 
Wm. Blanding. 
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By complaint to Teatrain 
defendant f ita offieera^ 
etc., from tearing up 
the pavement of Mar- 
ket street, in City of 
San Francisco, and 
from constructing^ 
maintaining, using, or 
operating any railway 
on any part of said 
street between the east- 
em end thereof and 
Valencia street. S. W. 
Sanderson, R e 1 a t o r a' 
attorney. 
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By complaint to have a 
certain street in San 
Francisco, called Ivy 
street, declared a "com- 
mon public street," and 
to remove certain ob- 
structions thereun. J. 
F. Cowdery, Relators' 
attorney. 
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Transcript filed November 2, 
1881. Argued February 9 
and 10, 1882. Judgment 
and order reversed by Court 
in Bank and new trial 
granted, July 28, 1882. 


Transcript filed November 7, 
1881. Judgment affirmed 
for want of appearance. May 
16, 1882. 


Petition filed and writ issued 
November 10, 1881. Writ 
dismissed and prisoner re- 
manded December 29, 1881. 


Indictment filed October 26, 1880. 
Order changing venue, March 26, 
1881. Verdict, June 12, 1881, miilty 
of murder in second degree. Judg- 
ment, in State Prison, twenty years. 
Notice of appeal served and filed 
August 11, 1881. 


Information filed August 27, 1881. 
Judgment, September 24, 1881. Sen- 
tenced one year and six months. 
Notice of appeal filed October 27, 

1881. 
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§ 
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1 
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1 
§ 
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Superior Court 
of San Mateo 
County ,trans- 
ferred from 
Santa Barbara 
County. 


Superior Court 
of Lake 
County. 


Original pro- 
ceedings in 
S u pr e me 
Court. 


10705 

The People, etc., 
Bespondent, vs. 
Clarence Gray, 
Appellant. A t - 
torney General 
for People. Gar- 
ber, Thornton «k 
Bishop, Canfield, 
Fox, Koss, Kin- 
caid and Fitzpat- 
rick, attorneys for 
Appellant. 


10706 

The People, etc. 
Respondents, vs. 
Hughes, alias 
PotterValleyJoe, 
Appellant. At- 
torney General 
for People. A. E. 
Noel for Appel- 
lant. 


10707 

Ex parte Hope, 
On Habeas 
Corpus. W. W. 
Foote, Attorney 
for Hope. 
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Transcript filed November 28, 
1881. Briefs filed April 18, 
1881. Argued and submit- 
ted April 18, 1881. Judg- 
ment and order June 29, 
1882. 


Transcript filed December 7 
and 12, 1881. Argued and 
submitted January 18, 1882. 
Judgment affirmed January 
18, 1882. Petition for hear- 
ing in Bank filed January 
28, 1882. Denied February 
8, 1882. 


Transcript filed December 16, 
1881. Argued and submit- 
ted May 15, 1882. Appeal 
dismissed July 24, 1882. 


Information filed October 15, 1881. 
Judgment. Sentence, two years. 
Notice of appeal filed Nov. 16, 1881. 


rH 1-1 i-ToO r-T'S? 
0000 . QO ?_ 

222 ^ ^'±t 

•J £ £1^ - g-a 


Information filed Aug. 1 7, 1 881. Ver- 
dict qf acquittal because of variance 
between proof and information, Nov. 
8, 1881. Notice of appeal Dec. 10, 
1881. 
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Criminal. 
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Superior Court, 
San Bernar- 
dino County. 


Superior Court 
of Lake Coun- 
ty. 


S6 


10713 

The People, etc.. 
Respondents, vs. 
Joseph Cadd, Ap- 
pellant. Attor- 
ney-General for 
People, ParisA 
Goodell, Satter- 
white & Curtis, 
attorneys for Ap- 
pellant. 


10714 

The People, etc.. 
Respondents, vs. 
W.D.Milne, Ap- 
pellant. Attor- 
ney-General for 
People, Ash for 
Appellant. 


10717 

The People, etc. 
Appellants, vs. 
H.H.Allen, Re- 
spondent. At- 
torney - General 
for People, J. C. 
Duel for Re- 
spondent. 
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